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MINNESOTA SUPREME COURT ENDS QUI TAM LAWSUIT OVER 
TELECOM TAXES 

 
I.  INTRODUCTION. 
On October 31, 2018, the Minnesota Supreme Court filed its decision in Phone Recovery 
Serv. v. Qwest Corp., et al. dismissing a qui tam lawsuit brought by Phone Recovery 
Services (“PRS”) under the Minnesota False Claims Act (“MFCA”) against Qwest and 
twelve other Minnesota telecommunications service providers (“TSPs”). PRS has 
brought similar qui tam actions in Massachusetts, Pennsylvania, District of  Columbia, 
and Illinois. 
 
PRS claimed the TSPs named in the lawsuit had underpaid 911, Telecommunications 
Access Minnesota (“TAM”), and Telephone Assistance Plan (“TAP”) program fees 
due to the State of  Minnesota. These programs require the TSPs to collect surcharges 
from their customers and turn the proceeds over to the Minnesota Commissioner of  
Public Safety. Once collected, the surcharges are used to fund 911 emergency 
telecommunications services, telecommunication services for persons with 
communication disabilities (the TAM program), and service for low income 
customers (the TAP program). 
 
II.  THE MFCA’S “TAX BAR”. 
The MFCA prohibits qui tam lawsuits relating to taxation (a provision referred to as 
the “tax bar”). The purpose of  the tax bar is to prevent private parties from profiting 
off  collecting taxes for the government. Because the qui tam statute fails to define the 
term “relating to taxation”, the litigants argued over the meaning of  this phrase. PRS 
argued the phrase was ambiguous. The Court found the phrase “relating to taxation” 
to be clear and unambiguous, holding that the phrase “relates to” means to “pertain, 
refer, or stand in some relation to” taxation. 
 
In addition, PRS argued that the broad structure of  the MFCA and its remedial 
purpose favors a limiting construction of  the tax bar to avoid sweeping “the 
overwhelming majority of  payments made to the State” into the exception. The Court 
also dismissed this argument holding that the remedial purpose of  the statute does 
not change its plain language.  
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Finally, PRS argued that the Legislature only intended the MFCA tax bar to apply to 
statutes enacted under the State’s taxing power. Again, the Court disagreed and stated 
that this intention is not present in the plain language of  the MFCA’s tax bar, and that 
the scope of  the tax bar is not expressly limited to Minn. Stat. Chapters 270-299 (the 
Chapters where the majority of  Minnesota’s tax statutes are grouped). 
 
III.  ARE 911, TAP, AND TAM FEES TAXES? 
PRS’s central argument was that 911, TAM, and TAP provisions are not taxes at all, 
but rather “statutory fees,” which PRS attempted to distinguish from “taxes” by self-
describing them as “obligations to pay money to the state.” Therefore, PRS argued, 
the telecommunications fees did not fall under the tax bar of  the MFCA.  In 
addressing this argument, the Court looked to Minnesota Statutes section 645.44 
which defines a tax as “any fee, charge, exaction, or assessment imposed by a 
governmental entity on an individual, person, entity, transaction, good, service, or 
other thing.” Moreover, section 645.44 provides that a “fee”, “charge”, or other 
similar term that satisfies this functional definition must also be treated as a tax 
regardless of  whether the statute or law names or describes it as a tax.  Under this 
broad statutory definition of  tax, the Court held that the 911, TAM, and TAP 
programs were taxes regardless of  the “surcharge” label used in the enabling 
legislation of  the three programs.  
 
PRS also cited to an exception to the statutory definition of  a “tax” which “excludes a 
price that an individual or entity chooses voluntarily to pay in return for receipt of  
goods or services provided by the governmental entity.” The Court found that 911, 
TAM, and TAP fees were not voluntary, and were based on how many phone lines a 
customer had, regardless of  whether the customer ever used the phone line. 
Therefore, this exception to the definition did not apply. 
 
IV.  THE DISSENT. 
Two justices dissented from the Court’s ruling.  The dissenting justices disagreed with 
how broadly the majority framed the tax bar clause. They argued that the fees required 
under the 911, TAM, and TAP programs are not “taxes” as defined by any Minnesota 
statute. To support this interpretation the dissent argued that the concept of  or any 
explicit reference to “taxation” was lacking from the MFCA. 
 
The dissent further argued that even if  the telecommunications fees in question were 
“taxes,” the phrase “relating to taxation” was ambiguous because two parties attached 
different meanings. The majority interpreted the phrase “relating to taxation” to mean 
standing in some relation to. However, the dissent argued the phrase “relating to 
taxation” should be narrowly interpreted to mean “about taxation.”  And because 
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enabling legislation for the 911, TAP, or TAM programs fails to mention the word 
“tax” and were enacted in the context of  regulatory legislation as opposed to tax 
legislation, the dissent argued such fees are not taxes and PRS’s qui tam action should 
have been allowed to continue. 
 


