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NOT ALL “FOUNDATIONS” ARE PRIVATE FOUNDATIONS 
IN THE EYES OF THE IRS 

 
Many non-profit organizations include the word “foundation” in their corporate or trade name.  
And some organizations may think that by naming itself  a “foundation” it is a “foundation” in the 
eyes of  the IRS.  Not necessarily true.  The IRS distinguishes between “public charities” and 
“private foundations.”  The general rule is that all non-profit organizations are private foundations 
unless they fall under one of  four major exceptions to the rule: 
 

1. Certain institutions and publicly supported organizations - (509(a)(1)).  Under this exception 
certain types of  organizations are categorically exempted from private foundation status, 
including:  churches, schools and colleges, hospitals, state and municipal college endowment 
funds, and government units.  In addition “publicly supported organizations” are also 
categorized as public charities under this exception.  “Publicly supported organizations” are 
those that normally receive more than ⅓ of  their total financial support from government 
units, public contributions, or from a combination of  these sources.  If  an organization 
cannot meet the so-called “⅓ support test” it can still qualify as a public supported 
organization under a “facts and circumstances” test.  Under the “facts and circumstances” 
test, an organization must receive at least 10% of  its support from the government or the 
public, and the IRS weighs a list of  five factors to determine of  the organization is 
“normally” a publicly supported organization. 
 

2. Publicly supported organizations susceptible to influence from a small group of  donors 
(509(a)(2)).  To qualify under this exception, an organization must meet a modified “⅓ 
support test” but must also show they do not receive more than ⅓ of  their support on an 
annual basis from “gross investment income” plus an amount equal to the excess of  any 
unrelated business income over the amount of  any tax paid on that income.  In calculating 
whether a 509(a)(2) organization receives more than ⅓ of  its support from governmental 
units or the public, the organization is allowed to count “earned income” for the 
organization.  Under 509(a)(1), an organization may not count earned income toward 
meeting the ⅓ support test.  Under this exception, certain unusually large grants can be 
excluded from the ⅓ support test if  the grant meets certain “arms length” factors.  
Organizations are encouraged to consult with counsel and/or obtain a private letter ruling 
from the IRS if  there are any questions about whether a grant qualifies as an “unusual grant” 
that can be excluded from the ⅓ support test. 
 

3. Organizations controlled by public supported organizations.  To qualify under this 
exception, an organization must be formed exclusively for the benefit of  and perform the 
functions of  either a 509(a)(1) or 509(a)(2) organization (the two organizations described 
above).  In addition, the organization must be operated, supervised, or controlled by or in 
connection with an (a)(1) or (a)(2) organization.  Finally, the organization cannot be 
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controlled by “disqualified persons” – generally meaning persons who are major donors or 
managers of  the organization. 
 

4. Consumer Product Safety Organizations.  Organizations that are operated for the purpose 
of  testing consumer products for public safety are also not considered private foundations. 

 
If  an organization does not fall under one of  the above four exceptions, it is considered a private 
foundation.  Private foundations are subject to special restrictions on their operations, including: 
 

• Restrictions on self-dealing between private foundations and “disqualified persons”; 
 

• Requirements that foundations annually distribute income for charitable purposes; 
 

• Limits on foundation holdings in private businesses; 
 

• Restrictions on investments that jeopardize the exempt purposes. 
 

Private foundations that do not follow these rules are subject to excise taxes and penalties from the 
IRS. 
 
This article is meant to provide a very high level overview of  the distinction between publicly 
supported charities and private foundations.  There are many important nuances to definitions and 
formulas applied by the IRS, and this article does not substitute obtaining independent legal advice 
from counsel to an organization with respect to any of  the issues discussed. 
 
The IRS website has more detailed information on these subjects in various publications, including 
IRS Publication No. 557 (Tax Exempt Status for Your Organization) and Publication 4221-PF 
(Compliance Guide for 501(c)(3) Private Foundations). 


