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COPYRIGHT PROTECTION OF SHORT PHRASES – IT’S ALL ABOUT 
ORIGINALITY 

 
Which one of  these phrases is not like the other?  1.  “Clap your hands!”  2. “Everyday I’m hustlin’’’ 
or 3. “E.T. phone home!”  First, let’s explain why all of  the three above phrases have in common.  
They were all subjects of  copyright infringement lawsuits claiming that the use of  these short 
phrases infringed on previous works.  The United States Copyright Office has a rule that provides 
that words and short phrases such as names, titles, and slogans are not copyrightable.  Despite that 
seemingly clear prohibition, courts have applied a more nuanced analysis in cases alleging 
infringement of  short phrases.  The cases turn on the originality of  the allegedly copied work. 
 
For example, in 2002, a New York federal district court found that a phrase from the song “Clap 
Your Hands now, people clap now” was not protectable because the phrase was a common musical 
and lyrical phrase used in many previous recordings and literature.  The court held that to maintain 
an infringement claim, the copied work must be “original and nontrivial.”  The court noted that the 
phrase “clap your hands” appear often in church anthems and the Bible, in addition to frequent use 
in secular music. 
 
In 2015, a Florida federal court that the printing of  the phrase “Every day I’m shuffling” on t-shirts 
did not infringe on the lyric “Everyday I’m hustling.” from the song entitled “Hustlin’.”  The Florida 
court began its analysis by acknowledging that the song “Hustlin’”, as a whole, is entitled to 
copyright protection.  Moreover, the court noted that the lyrics to the song “Hustlin’” in their 
entirety, separate and apart from the music, are also subject to copyright protection.  However, the 
court found that the use of  the ordinary three word phrase “Everyday I’m hustlin’” divorced from 
the rest of  the song was not protectable.  The court found numerous previous works that used the 
word “hustling” and a previous work that used the exact phrase “Everyday I’m hustlin’.”  Moreover, 
the court found that no reasonable person would confuse the phrase “Everyday I’m hustlin’” with 
“Every day I’m shuffling.” 
 
Contrast the above two cases with a decision of  a federal district court in Texas which found that 
the use of  the phrases “I ♥ E.T.” and “E.T. Phone Home!” on coffee cups and other merchandise 
did infringe on Universal Studios’ copyright in the original character from the Universal Studios 
motion picture E.T.”  The court held that a central character in a creative work is copyrightable.  The 
court found that a reasonable person would readily associate the name E.T. in the phrases printed on 
the defendant’s coffee mugs and other merchandise. 
 
So, in answer to the introductory question – number 3 is different because the allegedly copied work 
was sufficiently original to warrant copyright protection. 
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